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APPELLANTS' BRIEF, IN ANSWER TO
RESPONDENTS' PETITION FOR AMENDMENT
AND CI.1ARIFICATION OF vVORDING OF DECREE

Once again respondents attempt to "\vhittle away the
provisions of this Court's opinion which clearly enunciates the limited ground upon v1hich their change applications are approved.
The respondents contend that the ~approval by this
Court of appellants' paragraph 3 of their. proposed
decree is objectionable bec.ause it constitutes a re-adjudication of the Cox Decree and limits or amends their
rights thereunder.
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The paragraph provides :
"That notwithstanding any provision in the
Cox Decree to the contrary, as claimed by plaintiffs, for any storage, use or change of point of
diversion or pl~ace or nature of use which plaintiffs may hereafter make under their applications,
the defendants have a vested right to have the
waters of the South Fork of the Sevier River
flow past the Kingston measuring station, ... "
Respondents fail to point out, in their petition for
amendment and clarification of the Court's recent opinion, wherein the paragraph in any way re-adjudicates
their rights or limits any rights they h.ave under the
Cox Decree. The contention as now made, was made
at the trial and in previous arguments to this Court,
and has been repeatedly rejected by this Court. Respondents place a strained and impossible interpretation
on the meaning and plain wording of the paragraph.
The paragraph states clearly and concisely what this
Court has heretofore held, and that is, that under any
change applications appellants have a vested right and
are entitled to have the waters of the South Furk of
the Sevier River flow past the Kingston measuring
st~ation, in the sa1ne quantity as \vould have flo"\\Tecl past
such point if no storage, use or cl1ange of point of
diversion or plare or nature of use, as provided by
plaintiffs in their applications, had been nzade. The
words in paragraph 3 of appellants' proposed decree
which has been approved by this Court, "that notwithstanding any provision in the Cox Decree to the contrary" are followed by the words "as claimed by plainSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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tiffs," and were designed to mean and do mean that
the spurious claims made by plaintiffs that the Cox
Decree gave them the right to "carry the wateT away
in buckets and dump it in the Colorado River, if they
desired," are not sustained.
As a matter of fact the Cox Decree makes no provision for the rights of any of the parties thereto under
change applications. Such rights are governed by statute.
Respondents continue to harp upon the proposition
that by this Court's opinion in this cause they are
being deprived of rights given thern under the Cox
Decree. They either cannot or 'vill not distinguish between a statement by this Court as to what rights they
actually had under the Cox Decree, and what constitutes
a readjudication of their rights. There is nothing in
the opinion of this Court on the first appeal, or in the
last and recent opinion of the Court which attempts in
any 'vay to re-adjudicate respondents' rights, or to alter
or change them in any way. All that this Court has
decided is 'vhat rights respondents have under the Cox
Decree and under \vhat conditions they can proceed
\Vith their change applications.
This pertinacious effort to evade, modify or distort
the record herein, and the two decisions rendered by
this Court seriously indicates that once respondents
are the owners of a 13,000 acre feet reservoir encumbered with the tremendous cost thereof, lip service only
\vill be given to the requirement that the same amount
of water shall flow past the Kingston measuring station.
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It must be remembered that the change applications
filed by respondents in the State Engineer's Office
contain no mention or statement of their ·eleventh-hour
proposition that by draining their meadow lands and by
abandonment of their wasteful practices, storage could
be justified without impairment of appellants' vested
rights. All along, respondents have hoped to store their
winter rights which were awarded under the Cox Decree
but were never beneficially used in toto. This Court
hias rightfully and justly protected appellants' right~
by insisting that the change. applications he approved
subjeet to the condition th·at respondents demonstrate
that by following the changes proposed in their testimony they can make a saving in the amount of water
consumed on their presently operated property. This
is a vastly different proposition than to be allowed to
juggle the figures on what the past daily flow at Kingston amounted to under the most similar circumstances
and then store the difference.
Continuing this same evasive effort to gain a
greater amount of water, respondents no'v contend, that
the change applications, and the conditions imposed
thereunder, should not apply vvhen they are not irrigating the new lands, and 'vhen they are not diverting
water for storage. This contention, if allowed, would
create a situation "\vhere it "\viii be utterly impossible
for the State Engineer and his water conunissioners
to properly distribute to appellants the waters to 'vhich
they are entitled, or to comp~ute or determine the rights
of app.ellants as against the rights of respondents. How
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can the vvater commissioners be expected to check upon
or know when any one or more of the numerous respondents are irrigating new lands or irrigating old land::-;
with storage or non-storage \Vaters. It would seem
logical that when the reservoir is constructed and \Vater
is first stored therein the changes under the applications
will be in operation continually. The very day that
respondents com1nence to store water in the reservoir
andjor use any \Vater on the ne"\v lands, they change the
time and the quantity of the flo-vv of the Sevier River
belo-vv the reservoir and particularly belovv the location
of their new lands. This change of ti1ne and quantity
of flow is not limited to that day, or any specific day
or days thereafter, but for the entire irrig·ation season.
As pointed out to this Court before, both in appellants'
briefs and oral argument, many of the water rights of
lower users accrue upon, andjor change in amount at
different dates, and when the time and the quantity of
water are changed by respondents, the respective right8
of lo\ver users \vill be disturbed and upset.
Appellants object most vigorously to respondents
seeking under their change applications to be given the
right on such occasions as they shall select, to decide
not to divert the vv.ater to storage or not to apply it on
their new lands, and hence to be relieved of the legal duty
to account for and deliver at the l{ingston measuring
station the same amount of water as previously flowed
to the lower users. As heretofore stated, when the reservoir has been constructed across the natural channel of
the river .and the day water is first impounded therein,
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the change will be continuously in operation, and the obligations and restrictions imposed by this Court should
not be suspended and respondents relieved therefrom by
their selection of irrigating old or new lands or their
determination not to store water on any one particular
day.
Mr. Justice Wade, speaking for the majority of this
Court, stated the matter most emphatically in the following language :
"The judgment should also provide that when
or if the -applied for changes go into op.eration,
the State Engineer shall enforce the requirement
that the same quantity of water must pass the
Kingston measuring station as would have passed
that station without such changes in accordance
with his determination and that he may require
the respondents to turn down to the lower users
all of the water available to them either for the
irrigation of their lands or which is stored in their
reservoir, if necessary, in order to meet this requirement. With this f~tlly understood in advance,
there seems little danger that appellants' vested
rights will be impaired by such changes."
(Italics added.)
Not only must respondents deliver the same amount
of water at J(ingston on days \vhen they're not irrigating
or not storing water, but if for any reason there is a
deficiency at l{ingston, they n1ust release preVIously
stored water in order to n1eet such require1nent. As
pointed out by the State Engineer in the first brief of
appellants, there are a great n1any factors which affect
the flow of the river and no one can presently predict
the exact solution of all the problems that may arise.
But throughout the administration of these change appliSponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
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cations, the paramount rule of law must be in accordance
with the statute which requires that no vested rights shall
be impaired. This requirement to fulfill the lower users'
daily vested rights cannot be ev.aded by respondents
as suggested in their petition for clarification.
Point No. II of respondents' petitioR for ainendInent and clarification tries to make a distinction between
the duty imposed on then1 to bear the expense occasioned
by the State Engineer's determinations from day to day
of the quantity of water that must flo\v past the Kingston
measuring station (as stated by appellants) and the obligation to pay for any additional cost in the administration of the river syste1n necessitated in the management
of the Sevier River (respondents' language). Any impartial study of paragraph 4 of appellants' proposed
decree (printed at page XIX of appendix to appellants'
brief) will reveal that the use of the phrase:
"In making such determination .and studies
the expense occasioned thereby should be borne
by plaintiffs .... "
can only have reference to the prescribed additional
duties of the State Engineer in making the determinations concerning the daily flow past l(ingston under
r~spondents' change .applications. As respondents point
out, their phrase:
"Anv additional cost in the administration
of the river system necessitated in the manageInent shall be borne by the applicants."
has also been approved by this Court, and thus under
familiar principles of construction, any possible fe~ar of
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generality contained in the appellants' choice of language
will be limited by the words "any additional cost" which
has been directed by this court to be included in the judgment. There is no need for this Court to amend or
clarify its decision because of respondents' attempt to
draw such an insignific.ant distinction.
Point No. III of respondents' petition states that
they should not be left to the politics and personal discretion of an already antagonistic state engineer. This is
as preposterous as their first decree wherein they provided that:
" ... The State Engineer (and the w.ater commissioners) should not be charged with the direct
responsibility of seeing to it that the defendants
get their full water rights at Kingston station ...
but that duty should be charged to plaintiffs as a
condition to the approval of their several applic.ations." (Finding No. 19).
Section 73-2-1 U.C.A. 1953 provides:
"He (State Engineer) shall have general administrative supervision of the waters of the state,
and of the measuren1ent, app·ropriation, apportionment ,and distribution thereof."
Section 73-2-5 provides :
"In aid of the district court the state engineer
shall have po·w. er to collect facts and 1nake surveys
.
and do allother necessary th1ngs,
... "
TheTe can be no question but that the State Engineer
is the prop·er officer delegated to administer the change
app·lieations. The cl1arges of respondents that th·e State
Engineer is antagonistic and that politics or personal
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discretion have played any part in these proceedings are
completely unfounded.
As a matter of fact, the record herein shows that
the State Engineer only rule·d that if respondents were
permitted to store their winter water, the vested rights
of the lower users would be impaired. That was the only
plan presented to hi1n. In this decision the State Engineer has been upheld by this Court. None of the nebulous
testimony as to drainage of 15,000 acres of meadow lands
was ever presented to the State Engineer, and to date
he has no application, statement or written explanation
of any sort filed in his office as to how the respondents
seek to carry out their water savings theory. He has not
yet had an opportunity to study or express any opinion
as to such a plan, and certainly has not expressed any
antagonistic opinion in this regard.
It must be remembered that the decree to be written
under the opinion in the instant cause will be a decr:ee
in the original action commenced in the District Court
of Garfield County; that in the trial of that cause the
testimony of the plaintiffs was that they could save
water by many thousands of acre feet by substantially
lowering, through drainage, the water table on their
(15,000) acres of meadow lands; and by discontinuing
their past practices of applying water on their lands in
the fall, winter and early spring when they did not get a
maximum of beneficial use; and by such savings they
could get back into the Sevier River and past the Kingston measuring station the same .amount of water as if no
changes had been made.
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In the opinion on the first appeal (2 Utah 2nd 170;
271 P. 2nd 449, at page 453) this Court, after a careful
review of the testimony of plaintiffs on that question,
said:
"However, the evidence supports their first
contention that by storing the water now used
to flood their lands and using it to irrigate them
when it will do the 1nost good, and by lowering
the water table in their meadow lands, they can
prevent a wasteful consumption of water. This is
proven by the records, which show that in the past
they have diverted much more water per acre
than the lower users. So it seems probable that
by such changes they can increase the efficiency
of the water which they use and thereby obtain
some water for new lands without depriving the
lower users of any quantity of water which they
would have had without the changes. We conclude
that the applications must be .allowed but only on
condition that the applicants make the changes
outlined above in the use of their water in accordance with their testimony on that question so that
such changes into storage and use on other lands
will be made without increasing the amount or
quantity of water consumed under such changes
over the amount and quantity of water which
would have been consumed had no change in the
use been made." (Italics added.)
On .a rehearing this Court declined to take any position other than as above indicated.
In the recent opinion 'vhich respondents desire this
Court to arnend (300 P. 2nd 603, at page 609) this court
again stated:
"l{owever, our previous decision required the
approval of the applications strictly on condition
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that the respondents make the changes stttggested
by their testi1nony, from which the trial court
found reason to believe that the changes could
be made without increasing the amount of water
consumed thereunder, and that such approval
would under those conditions, give the respondents the opportunity under the control of the State
Engineer to experiment and demonstrate that
such changes could be made without impairing
vested rights. Under such holdings the judgment
should provide that the proposed changes in place
of diversion and place and manner of use· of respondents' waters shall not be made until they
show to the satisfaction of the State Engineer that by following the changes proposed in
their testirnony they can make a saving in the
amount of water consumed on their presently operated property. The judgment should also provide that when or if the applied for changes go
into operation the State Engineer shall enforce
the requirement that the same quantity of water
must pass the Kingston 1Ieasuring Station.... "
(Italics added.)
N" ow what the respondents are requesting under the
guise of an a1nendment or clarification, is that this Court
re-write its two previous opinions so as to delete the
requiren1ent that the applications be allowed only on
condition that they make the changes outlined in accordance with their testi1nony on that question. This would
amount to an ex-parte new trial, under which respond-

ents would be entitled to a finding that they could effect
a savings of water in other ways than as testified to by
them, and without according the appellants the right by
cross-examination or introduction of testimony on their
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part to show th.at there could be no probability of effecting a savings in any other way.
These ap·pellants have contended from the outset
that the respondents never did have any intention of
draining their meadow lands or ceasing to flood their
lands during the non-irrigation se.ason, but these propos.ed methods were seized upon to bolster their demands
for the ap~proval of the change applications. The position now being taken by respondents in their petition
for so-called amendment and clarification of wording of
decree bears out the appellants' contention. If the .amendment now proposed by respondents be permitted by this
Court, to wit; that they demonstrate to the State Engineer that they can produce at Kingston at any time from
storage, direct flow or otherwise an amount necessary to
meet a deficiency, then the doors are thrown wide open
for future controversies .and litigation. In their testimony given at the trial these respondents did not contend
for savings "through any other method, including all of
the proposed changes of drainage of lands and water
tables." They did not propose to drain a small portion
of their valuable n1e.adow lands as a token gesture. Their
change applications did not then and do not now call for
n1aking up any deficiency out of their stored water or
from their direct flow rights. The trial court made its
findings based on respondents' testimony that they would
effect the savings by specific methods, and not by
methods novv called ~'or other\vise" or "through any other
method, including all of the proposed changes."
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As stated at the outset of this re·ply statement:
"Once again, respondents attempt to whittle
away the provisions of this Court's opinion which
clearly enunciates the limited ground upon which
their. change applications are approved."
The petition for .amendment and clarification of
wording of decree is without merit, and only seeks to
undermine and destroy the carefully worded opinion of
this Court. If the respondents intend in good faith to
effect the water savings and drainage programs as testified to by them, there can be no possible objection to the
decision of this Court which has approved their change
applications subject to such conditions.
Respondent's petition should be denied.
Respectfully submitted,
E. R. CALLISTER, Atty. Gen.
ROBERT B. PORTER, Asst.
Attorneys for State Engineer
DUDLEY CRAFTS
SAM CLINE
THORPE W ADDINGHAM
ELDON A. ELIASON
Attorneys for Deseret Irrigation Company ; Melville Irrigation Company; Delta Canal
Company; Central Utah Water
Company and Abraham Irrigation Company.

NEPHI J. BA'TES
C. W. WILKINS
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Attorneys for Piute Reservoir
and Irrigation Company
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Attorneys for Richfield Irrigation and Canal Company,
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